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CLERK’S OFFICE
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)
)
)

BEFORE THE POLLUTION CONTROL BOARD
OF THE STATE OF ILLINOIS

VILLAGE OF ROBB[NS and
ALLIED WASTE
TRANSPORTATION,INC., )

ILLINOIS ENVIRONMENTAL
PROTECTIONAGENCY, )

Respondent. )

V.

Petitioner,

NOTICE

PCBNo. 04-48
(PermitAppeal)

NOV 1 02004
STATE OF ILLINOIS

Pollution Control Board

DorothyM. Gunn,Clerk
Illinois PollutionControl Board
JamesR. ThompsonCenter
100 WestRandolphStreet
Suite11-500
Chicago,II. 60601

CharlesF.Helsten
Hinshaw& Culbertson
100 ParkAvenue
P.O.Box 1389
Rockford,IL 61105-1389

BradleyP. Halloran,HearingOfficer
Illinois Pollution Control Board
JamesR. ThompsonCenter
100 WestRandolphStreet
Suite 11-500
Chicago,IL 60601

William Mansker
Village of Robbins
3327West

137
th Street

Robbins,IL 60472

PLEASE TAKE NOTICE that I havetoday filed with the office of the Clerk of the Pollution
Control Board a MOTION FOR LEAVE TO FILE INSTANTER and RESPONSETO MOTION TO
RECONSIDER,copiesof whichareherewithservedupon you.

Respectfullysubmitted,

ILLINOIS ENVIRONMENTAL PROTECTIONAGENCY,

JohnJ~Kim
AssistantCounsel
SpecialAssistantAttorney General
Division of Legal Counsel
1021 NorthGrandAvenue,East
P.O.Box 19276
Springfield,Illinois 62794-9276
217/782-5544
217/782-9143(TDD)
Dated:November8, 2004



RECE~VED
CLERK’S OFFICE

BEFORE THE POLLUTION CONTROL BOARD
OF THE STATE OF ILLINOIS

STATE OF ILLINOISVILLAGE OF ROBB[NS and ) Pollution Control Board
ALLIED WASTE )
TRANSPORTATION,INC., )

Petitioner, ) PCBNo. 04-48
) (PermitAppeal)

ILLINOIS ENVIRONMENTAL )
PROTECTIONAGENCY, )

Respondent. )
MOTION FOR LEAVE TO FILE INSTANTER

A RESPONSETO PETITIONER’S MOTION TO RECONSIDER

NOW COMES the Respondent,the Illinois EnvironmentalProtectionAgency (“Illinois

EPA”), by one of its attorneys,John J. Kim, AssistantCounseland SpecialAssistantAttorney

General,and, pursuantto 35 Ill. Adm. Code 101.500,herebyrequeststhat theIllinois Pollution

ControlBoard (“Board”) grantthe Illinois EPA leave to file instantera Responseto Petitioner’s

Motion to Reconsider.In supportofthis motion, theIllinois EPA statesasfollows:

1. ThePetitioner,Village ofRobbins,filed amotionto reconsiderwith theBoardon

October 19, 2004. Pursuantto 35 Iii. Adm. Code 101.520(b),a responseto the motion to

reconsideris to be filed with the Boardwithin fourteen(14) daysafter the filing ofthe motion.

Accordingly, theresponsewasdueon orbeforeNovember3, 2004. The
14

th dayafter the filing

wasNovember2, 2004, a Stateholiday. Pursuantto 35 Ill. Adm. Code 101.300(a),the next

businessday(November3, 2004)would thenbe thedue datefor theresponse.

2. On November3, 2004,the Illinois EPA filed a motion for extensionof time by

which to file theResponseto thePetitioner’sMotion to Reconsider.TheIllinois EPA soughta

limited extensionoftime of no morethantwo businessdays,oruntil November5, 2004.

3. Unfortunately,counselfor the Illinois EPA wasunableto completetheResponse

prior to theendofbusinesson November5, 2004.
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4. The Responsethat accompaniesthis motion is being mailed for filing on

November8, 2004, which is less thanoneweekaftertheoriginal duedatefor theResponse.The

Illinois EPA regretsany delaythis filing may cause,but given the short time periods following

theduedateit is likely that thedelaywill be slight, if any.

5. The Illinois EPA is sendinga courtesyfacsimilecopy of the pleadingsfiled on

thisdateto opposingcounsel.

WHEREFORE, for the reasonsstated above, the Illinois EPA •hereby respectfully

requeststhat theBoardgrantthe Illinois EPA leaveto file instantertheResponseto Petitioner’s

Motion to Reconsider.

Respectfullysubmitted,

ILLINOIS ENVIRONMENTAL PROTECTIONAGENCY,
Res dent

Jo . Kim
AssistantCounsel
SpecialAssistantAttorneyGeneral
Division ofLegal Counsel
1021 NorthGrandAvenueEast
P.O.Box 19276
Springfield, Illinois 62794-9276
217/782-5544
217/782-9143(TDD)
Dated:November8, 2004

This filing submittedon recycledpaper.
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REC~JVED
CLERK’S OFFtCE

BEFORE THE POLLUTION CONTROL BOARD NOV 102004
OF THE STATE OF ILLINOIS STATE OF ILLINOISPollution Control Board

VILLAGE OF ROBBINS and )
ALLIED WASTE )
TRANSPORTATION,INC., )

Petitioner, ) PCBNo. 04-48
v. ) (PermitAppeal)

ILLINOIS ENVIRONMENTAL )
PROTECTIONAGENCY, )

Respondent. )

RESPONSETO PETITIONERS’ MOTION TO RECONSIDER

NOW COMES theRespondent,the Illinois EnvironmentalProtectionAgency (“Illinois

EPA”), by one of its attorneys,JohnJ. Kim, AssistantCounseland SpecialAssistantAttorney

General,and,pursuantto 35111. Adm. Code101.500and 101.520,herebyrespondsto theMotion

to Reconsider(“Petitioner’s motion” or “motion”) filed by the Petitioner,Village of Robbins

(“Village”). In responseto thePetitioner’smotion, theIllinois EPA statesasfollows:

I. STANDARD OF REVIEW

In ruling on a motion for reconsideration,theIllinois Pollution Control Board (“Board”)

will considerfactors including new evidenceor a changein the law, to concludethe Board’s

decisionwas in error. 35 Ill. Adm. Code 101.902. In the caseof CitizensAgainst Regional

Landfill v. CountyBoardof Whiteside,PCB 93-156(March 11, 1993),theBoardnotedthat “the

intendedpurposeof a motion for reconsiderationis to bring to the court’s attention newly

discoveredevidencewhich wasnot availableat the time of the hearing,changesin the law or

errorsin the court’spreviousapplicationof the existing law.” Korogluyanv. ChicagoTitle &

Trust Co., 213 Ill. App. 3d 622, 627, 572 N.E.2d1154, 1158 (1st Dist. 1992).

Thus, in orderto prevail on amotion to reconsider,themovantmustdemonstratethat one

ofthe threecriteriahasbeenmet to justify reconsiderationof an order. Here,themovant fails to
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raiseany meritoriousargumentthat would warrantthe Board’sreconsiderationof its September

16, 2004 final order(“Board’s final order” or“final order”).

II. THE PETITIONER RAISESNO NEW FACTS OR EVIDENCE

Severaloftheargumentspositedby the Petitionerrelateto its beliefthattheBoard failed

to properlyconsiderinformationthat wasbeforethe Board asof thedateof thefinal order. For

example,thePetitionerarguesthat theBoard shouldhavegiven greaterdeferenceto the Village

of Robbins’ conclusionregardingthe scopeof the siting approval. Petitioner’smotion, p. 2.

This argument is essentiallya claim that the Board should have given more weight to the

Certificationof Siting Approval (“Certification”) issuedby theVillage. However,the Boarddid

acknowledgeand addressthe Certification referred to by the Petitioner. That the Board’s

conclusionfollowing its assessmentof the weight, if any, due theCertificationwascontraryto

theVillage’s is not sufficient groundsfor reconsideringthe final order.

Anotherargumentraisedby thePetitioneris that thePetitionersprovidedadequateproof

of local siting approvalto the Illinois EPA and the Board in the form of permits issuedto the

facility, the Certification and the Siting Authority Agreement(“Agreement”). Petitioner’s

motion, pp. 3, 5, 7. Again, the Petitioneris not arguingthat the Board failed to considerthose

documentsand the facts relatedthereto. Rather,the Petitioner is simply not happy with the

conclusionthat theBoard reachedfollowing anyappropriateconsiderationof thosepermits,the

Certification, and the Agreement. The Board’s final order summarizesthe Petitioners’

arguments, including those based on the permits, Certification and Agreement, thus

demonstratingthat thatinformationwasclearlybeforetheBoardatthetime ofits decision.

Similarly, thePetitionerarguesthat the Ordinancepassedby theVillage in 1993supports

the Petitioner’s conclusionthat the Board incorrectly interpretedthe Ordinance. Petitioner’s
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motion, p. 9. This is anotherexampleof the Petitionerattemptingto re-argueissuesthat were

already raisedand briefed prior to the Board reaching its decision on September
16

th• The

Ordinancewas before the Board at the time of their decision,and therefore is not newly

discoveredevidence.

III. THE PETITIONER RAISES NO CHANGESIN LAW

The Petitioner’smotion is not premisedon any changesin applicablelaw sincethedate

oftheBoard’sdecision.

IV. THE PETITIONER DOESNOT RAISE ANY SUCCESSFULARGUMENT THAT
THE BOARD MISAPPLIED THE RELEVANT LAW

The Petitionerattemptsto maketwo argumentsthat the Board misappliedthe relevant

law. An examinationof eachsuchargument,however,makesclearthat thereis no justification

for grantingthePetitioner’smotion.

First, the Petitioner argues that the Board has not given sufficient deferenceto the

Village’s conclusion(asset forth in theCertification) regardingthe scopeofthesiting approval.

Petitioner’smotion, p. 2. In supportof that argument,thePetitionercitesto severalwell-known

casesfor the propositionthat the Board must accepta local siting authority’s determination

regardingmattersrelatedto siting approval unlessthe oppositeconclusionis clearly evident,

plain or indisputable.

What the Petitionerdoesnot make referenceto is the fact that all the casescited to

involve a review ofa decisionto issuelocal siting approval,not thereviewof a Certificationor

otheradvisory opinion-typedocumentissuedby the local unit of governmentafterthe siting

decisionitself hasbeenissued. The casesare thus clearlydistinguishablein inapplicablesince

the 1993 siting decisionis not under appeal. The Board’s review of the presentpost-siting

decisionfactsis likewisenot similar to the fact patternsofthe casescitedby thePetitioner. No
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caselaw cited to by the Petitionerstandsfor thepropositionthat the Boardmustgive great(or

any) deferenceto a certification issuedby a local unit of governmentwell after the underlying

siting approvalhasbeengranted.

The second legal argumentadvancedby the Petitioner is that the Board misapplied

Section39.2(e-5)of the Illinois EnvironmentalProtectionAct (“Act”) (415 ILCS 5/39.2(e-5)).

Petitioner’s motion, pp. 8, 11. The Petitioner’sargumentis that Section39.2(e-5) of the Act

specificallyallows for the typeof modificationthat wasput into placehere,andthus theBoard

should not read the Agreement for anything other than the prospectthat there are no siting

problemswith theproposedtransferstation.

But that argumentdoesnotraiseanysufficient groundsfor reconsiderationoftheBoard’s

decision. TheBoard’sdecisiontook into accountthe very argumentsraised~in thePetitioller’s

motion to reconsider,since they were also raised in the Petitioners’ pleadingsprior to the

issuanceof the final order. In otherwords, thereare no reasonsgiven asto why the Board

misappliedSection39.2(e-5),otherthantheBoard’s interpretationdid not meld with that ofthe

Petitioners. The Board very clearly statedthat the proposedchangesoughtby the Petitioners

was not a merechangein condition,but rathera wholesalechangein the very type of facility

contemplated.Final order,pp. 8-9. TheBoardcorrectlydeterminedthat Section39.2(e-5)could

not be usedin themannerespousedby thePetitioners,sinceto do so would involve muchmore

thana merechangein conditions and would deprivemembersof the public an opportunity to

participatein the local sitingprocess.Final order,p. 9.
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V. CONCLUSION

The Petitioner’sargumentsin its motion to reconsiderare without merit and thus the

motion should be denied. Thereareno argumentspresentedin themotion that meetthecriteria

that would warranttheBoard’sreconsiderationof its final order.

WHEREFORE, for the reasonsstated above, the Illinois EPA hereby respectfully

requeststhat theBoarddenythePetitioner’smotion.

Respectfullysubmitted,

ILLINOIS ENVIRONMENTAL PROTECTIONAGENCY,

John
AssistantCounsel
SpecialAssistantAttorneyGeneral
Division of Legal Counsel
1021 NorthGrandAvenue,East
P.O.Box 19276
Springfield, Illinois 62794-9276
217/782-5544
217/782-9 143 (TDD)
Dated: November 8, 2004

This filing submittedon recycledpaper.
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CERTIFICATE OF SERVICE

I, theundersignedattorneyat law, herebycertify that on November8, 2004,I seryedtrue

and correct copiesof a MOTION FOR LEAVE TO FILE INSTANTER and RESPONSETO

MOTION TO RECONSIDER, by placing true and correct copies in properly sealed and

addressedenvelopesand by depositingsaid sealedenvelopesin a U.S. mail drop box located

within Springfield, Illinois, with sufficient First Class Mail postageaffixed thereto,upon the

following namedpersons:

DorothyM. Gunn,Clerk
Illinois Pollution ControlBoard
James R. Thompson Center
100 West Randolph Street
Suite 11-500
Chicago, IL 60601

Charles F. Helsten
Hinshaw & Culbertson
100 ParkAvenue
P.O.Box 1389
Rockford,IL 61105-1389

Bradley P. Halloran,HearingOfficer
Illinois Pollution Control Board
JamesR. ThompsonCenter
100 WestRandolphStreet
Suite 11-500
Chicago,IL 60601

William Mansker
Village ofRobbins
3327 West

137
th Street

Robbins, IL 60472

ILLINOIS ENVIRONMENTAL PROTECTIONAGENCY,

SpecialAssistantAttorneyGeneral
Division of LegalCounsel
1021 NorthGrandAvenue,East
P.O.Box 19276
Springfield, Illinois 62794-9276
217/782-5544
217/782-9143(TDD)

AssistantCounsel


